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Backgr ound

The DFW ozone nonattai nnent area, an area defined by
Coll'in, Dallas, Denton, and Tarrant Counties, was
originally designated “noderate” under the FCAA
Amendrent s of 1990 (42 USC) and thus was required to
attain the one-hour national anbient air quality
standard (NAAQS) for ozone by Novenber 15, 1996. As
required by the FCAA the state submtted an attai nnent
denonstration plan in 1994 which projected attai nment
of the ozone NAAQS by 1996. This plan was based on a
vol atil e organi c conpound (VOC) reduction strategy.
DFWdid not attain the ozone NAAQS in 1996. The United
States Environnental Protection Agency (EPA) is
authorized to redesignate an area to the next higher
classification (“bunp up”) if the area fails to attain
by the required date. In March 1998, in accordance
with 42 USC, 87511(b)(2), the EPA reclassified the DFW
area from noderate to serious, based on nonitored
exceedances of the ozone NAAQS between 1994 and 1996.
The reclassification required the state to submt a
revised SIP that denonstrates that the ozone NAAQS wil |

be net in the DFWarea by Novenber 15, 1999. The rul es
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adopted by Texas for DFWaddressed in this TSD are one
el enent of the ozone attainnment denpnstration SIP for

t he DFW ar ea

Texas has relied upon EPA's 1998 Transport Policy to
show t hat em ssions fromthe Houston/ Gal veston Severe
ozone nonattai nment area are affecting the DFW area.
Therefore, Texas is requesting an extension of the
attai nnent date for the DFWarea to the same date as
Houston - Novenber 15, 2007. The attai nnent
denonstrati on nodeling shows that, in order for DFWto
achi eve the ozone NAAQS as expeditiously as
practicable, but no |ater than 2007, NQ, reductions are
necessary fromcertain en ssion source categories,

i ncluding reductions in central and east Texas
counties surrounding the DFW nonattai nnent area.
Therefore, each strategy, including the reductions
required by Texas and the subject of this rul enmaking,
Is crucial for the DFWnonattai nnment area to

denpnstrate attai nnent.

Criteria for Eval uation

The four Texas regul ati ons addressed here were revi ewed
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and evaluated in conformance with Section 110 (State
| npl enent ati on Plans), Section 209 (State Standards)
and Section 213 (Non-Road Engi nes and Vehicl es) of the

Clean Air Act, as anended in 1990.

Techni cal Revi ew

1.) Non-Road Large Spark-lgnition (LSI) Engines;

30 TAC Chapter 114: §114.420 (Definitions), §114.421
(Em ssion Specifications), 8114.422 (Control

Requi renents), 8114.427 (Exenptions), and 8114. 429
(Affected Counties and Conpliance Schedul es). Texas

Rul e Log Nunber 1999- 055G 114-Al.

Texas devel oped a non-road LSI engine strategy in the
DFW area for non-road, LSl engines 25 horsepower (hp)
and |l arger for nodel year 2004 and subsequent engi nes,
and all equi pnent and vehicles that use such engines.
The strategy requires LSl engines to neet enission
limts equivalent to, and be certified exactly as they

are, under 13 California Code of Regulations 9.



6
Al t hough em ssions from non-road, LSI engi nes have not
yet been regul ated by EPA, under section 209(e)(2) of
the Clean Air Act, the California Air Resources Board
(CARB) has adopted exhaust em ssion standards for these
engi nes. Non-road, LSI engines are primarily used to
power industrial equipnent such as forklifts,
generators, punps, conpressors, aerial lifts, sweepers,
and large lawn tractors. The engines are simlar to
aut onotive engi nes and can use simlar autonotive
t echnol ogy, such as cl osed-1oop engine control and

three-way catal ysts, to reduce em ssions.

The CARB has determ ned these standards to be a
technol ogically feasible and cost effective strategy
for reducing NQ and VOC fromthese engines. NQ and
VOC are precursor chemcals that contribute to the
production of ground-level ozone. Adopting the
California standards for non-road, LSl engines in the
four county DFWnonattai nment area and surroundi ng 5
counties will reduce the anount of NQ and VCC

em ssions fromthese sources, and therefore, help
reduce ground-1|evel ozone in the nonattainnent area.
Em ssion reductions of NQ fromthese affected engines

are projected to be 2.2 tons per day and EPA agrees
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wWith this projected em ssion reductions credit. The
programis estimated to cost about $500 per ton of NQ
reduced, which conpares very favorably with the cost

per ton of other em ssion control strategies.

The Texas rule, consistent with the California rule,
exenpts construction and farm equi pment engi nes bel ow
175 hp; marine propul sion engines; engines used in

devi ces that operate on foundations for nore than one
year, operate on rails or operate on tracks;
recreational vehicles and snowbil es, and power-
generating gas turbines. Section 209(e)(1) of the
Clean Air Act specifically prohibits state standards on
non-road engi nes subject to regul ation, new | oconotive
engi nes and new engi nes used in construction equi pnent
or farm equi pnent. Section 209(e)(2)(A) authorizes EPA
to approve California regulation of non-road engi nes

ot her than those used in | oconotives, construction and
farm equi pnment. Section 209(e)(2)(B) allows another
state to adopt requirenents for non-road engines if
such regulations are identical to California’s and if
California and the particular State adopt the

regul ations at |least 2 years prior to the effective

date. EPA has pronul gated regul ations, codified at 40
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CFR section 85.1606, setting for the criteria for
adoption of California regulations regardi ng non-road
vehi cl es and non-road engi nes. The exenpti ons contai ned
in Texas’ rule make it identical to the California
regul ation, thus satisfying the statutory and
regul atory criteria. Further, the inplenentation dates
of the California regulation and the Texas rule satisfy
the 2 year lead tinme requirenent of the Clean Air Act

and 40 CFR sections 85.1606(d) and 85.1606(e).

The rule applies to Collin, Dallas, Denton, Tarrant,

Ellis, Johnson, Kaufman, Parker, and Rockwall counti es.

2.) Accel erated Purchase of Tier2/Tier3 Non Road

Conpr essi on-1gnition Equi prment;

30 TAC Chapter 114: 8114.410 (Definitions), 8114.412
(Control Requirenents), 8114.416 (Reporting and

Recor dkeepi ng Requirenments), 8114.417 (Exenptions), and
8114.419 (Affected Counties). Texas Rule Log Book 1999-

055H- 114- Al .

Non-road di esel engines, also referred to as non-road

conpression-ignition engines, dom nate the | arge non-
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road engi ne market. Exanples of non-road equi pnent
t hat use di esel engines include: agricultural
equi pnent such as tractors, balers, and conbi nes;
construction equi pnent such as backhoes, graders, and
bul | dozers; general industrial equipnent such as
concrete/industrial saws, crushing equipnent, and
scrubber/sweepers; sone |awn and garden equi pnent such
as garden tractors, rear engine nowers, and
chi pper/grinders; material handling equi pnent such as
heavy forklifts; and utility equi pnment such as

generators, conpressors, and punps.

On Cctober 23, 1998 EPA adopted nore stringent em ssion
standards for NQ, VOC s, and particulate matter (PM
for new non-road, conpression-ignition engines, to be
phased in over several years beginning in nodel year
1999. See, 63 Federal Register 56968 (CQctober 23,
1998), codified at 40 CFR part 89. Engines used in
under ground m ni ng equi pnrent, | oconotives, and mari ne
vessel s over 50 hp are not regulated by this 1998
federal rule. This conprehensive new program phases in
nore stringent Tier 2 standards for all engine sizes
fromthe nodel years 2001 to 2006, and yet nore

stringent Tier 3 standards fromthe nodel years 2006 to
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2008. (See 40 CFR 889.112). Also, the 1998 federal
rules include a voluntary programcalled the "Bl ue Sky
Series” engine programwi th the intent to encourage the
production of advanced, very lowemtting engines.
Under this program nanufacturers can obtain credits
toward the manufacturing requirenents in the 1998
federal rules by manufacturing these very low emtting
engi nes. Under these new standards, EPA projects that
em ssions from new non-road, conpression-ignition
equi pnent will be further reduced by 60% for NQ and
40% for PM conpared to the enission | evels of engines

neeting the Tier 1 standards.

Texas’s rules will require persons who own or operate
non-road equi pnment powered by conpression-ignition
engi nes 50 hp and up within the four county DFW
nonattai nnent area to neet the followi ng requirenents.
For the portion of the fleet that is 50 hp up to 100
hp, the owner or operator nust ensure that such

equi pnent will consist of 100% Tier 2 non-road

equi pnrent by the end of the cal endar year 2007. For
the portion of the fleet that is 100 hp up to 750 hp,
t he owner or operator nust ensure that such equi prment

consi st of a mnimm of 50% Tier 3 non-road equi pnent
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and the remai nder Tier 2 non-road equi pnment by the end
of the cal endar year 2007. Finally, for the portion of
the fleet that is greater than 750 hp, the owner or
operat or must ensure that such equi pnent consist of
100% Ti er 2 engines by the end of cal endar year 2007.
The requirenents in the Texas rule can be net by
retrofit of currently owned or newly purchased engines
if the retrofits are certified by EPA to nmeet or exceed
Tier 2 or Tier 3 standards. Equi pnent that does not
neet these standards (or bring about equival ent
em ssions reductions) after the given tinme frame cannot
be used in the four-county area. In addition, Texas has
i ncorporated the “Blue Sky Series” into the State
program allowing credit for use of this class of

engi ne.

The State rule will have the effect of accelerating the
turnover rate of conpression-ignition, engine- powered,
non-road equi pnent. The DFW attai nnent denonstration
shows that em ssions reductions at this chosen rate of
turnover are necessary for the area to reach

attai nnent .
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The Texas rul e exenpts non-road engines used in
| oconotives, underground m ning equi pnment, marine
application, aircraft, airport ground support equi pnent
(GSE), equipnent used solely for agricultural purposes,
energency equi pnent, and freezing weat her equi pnent.
Generally, the rules will affect diesel equipnent 50 hp
and larger used in construction, general industrial,
| awn and garden, utility, and material handling

appl i cations.

An opportunity exists for an alternative neans of
conplying with the Texas rul es by devel opi ng, and
submitting for approval, an em ssion reduction plan

t hat woul d achi eve equi val ent em ssion reductions. This
em ssions reduction plan nust be submtted by May 31,
2002, and approved by the Executive Director and EPA by
May 31, 2003. If equipnent subject to these rules is
al so subject to the Constructi on Equi pment Operating
Restrictions rules (discussed later in this TSD), the
owner or operator can submt an alternate plan which
shows how the owner/operator is going to reduce the NQ
em ssions by a target anount equivalent to the total
reductions achieved by both sets of rules. [If the plan

denonstrates that these reductions wll occur by June
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1, 2005, the reductions wll be considered equival ent
for purposes of timng. TNRCC wll apply em ssions
i nventory factors for equi pnment used in the nodeling
used in the devel opnent of these rules and relied upon
for the attai nment denonstration nodeling, to quantify
the em ssions reductions that are projected to result
fromthe fleet nodifications under this rule. The
State’s phase-in schedule specified in these rules is
set up so that conpliance dates cone after the
I mpl enent ation dates of the new federal standard as

codified at 40 CFR 89. 112.

The Texas rule would not require the use of any engi nes
not already required under federal nonroad eni ssion
standards. Nor does it require fleet owners or

manuf acturers to change or nodify the design of any
engine. Rather, it requires accelerated turnover of

ol der engines. It therefore appears to be best
characterized as a restriction on the use of ol der

engi nes, rather than a nonroad em ssion standard, which
woul d be preenpted under Clean Air Act section 209.
Moreover, it allows alternative neans of conpliance by
achi eving equi val ent em ssion reductions. It appears

that this alternative could be net by reducing
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em ssions in any nunber of ways that would not be
prohi bi ted under section 209. The rule, therefore,
appears to be consistent with section 209 of the Act
regardi ng preenption of state standards and ot her
requi renents. See | ater discussion regarding the

ground support equi pment rul e.

The Texas rules al so require persons who own or operate
subj ect non-road fleets to submt annual fleet reports.
The rules also require owners and operators to nmintain
copies of the submtted reports for a mninmmof three
years. The date that the initial report is due is

2005.

The Texas rul es exenpt | oconotives, underground m ning
equi pnent, aircraft engines, airport GSE, and

agricul tural equipment. Loconotives, underground

m ni ng equi pnent, marine engines, and aircraft engines
are exenpt fromthis rule because they are not

regul ated by the EPA non-road rule. Airport GSE is
bei ng regul ated by anot her rul e bei ng adopted
concurrently. Agricul tural equipnment is exenpt from

the rul e because of its small contribution (less than
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1.099 to non-road em ssions, and it is operated
primarily in rural areas. Also, the State has an
exenption for equi pnent used exclusively for energency
operations and for equi prment used exclusively for
freezi ng weat her operations due to their |ow inpact on

air quality during the DFW ozone season.

Counties subject to the rule are the four nonattai nnent
counties in the DFWCMSA (Col l'in, Dallas, Denton, and

Tarrant).

3.) Non-Road Construction Equi prent Restriction;

30 TAC Section 114 : 8114.432 (Control Requirenents),
8114. 436 (Recordkeepi ng Requirenments), 8114.437
(Exenptions), and 8114.439 (Affected Counties and

Compl i ance Dat es)

The purpose of these rules is to establish a
restriction on the use of construction equi pnment [non-
road, heavy-duty di esel equipnent rated at 50

hor sepower (hp) and greater] as an air pollution

control strategy to delay the em ssions of NQ, a key
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ozone precursor, until later in the day, thus limting
ozone formation. This control strategy is necessary
for the DFWnonattai nment area to denonstrate
attainment with the NAAQS for ozone. The 1996
construction equi pnment NQ, emi ssion total for the four
nonat t ai nnent counties in the Base 6a nodeling
inventory is now 50.6 tons/day. Federal controls on
new construction equi pnent are in place and new
controls for future engines were pronul gated in 1998.

63 Fed. Reg. 56967 (COct. 23, 1998).

The Texas rules inplenent an operating limtation
requiring that construction equi pnent be restricted
fromuse between the hours of 6:00 a.m through 10: 00
a.m, June 1 through Cctober 31. The affected area

i ncl udes the four-county DFW nonattai nnent area of
Collin, Dallas, Denton, and Tarrant Counties. The

effective date of the rules is June 1, 2005.

Ozone is forned through chenmi cal reactions between
natural and man-nade em ssions of VOC and NQ, in the
presence of sunlight. Hi gher ozone |evels occur nost
frequently on hot summer afternoons. The critical tine

for the mxing of NQ and VOC is early in the day. By
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del ayi ng the hours of operation for construction
equi pnent and del aying the rel ease of NQ, em ssions
until after 10:00 a.m during the ozone season (June 1
t hrough Oct ober 31), the NQ emissions will not mx in
the atnosphere with other ozone-form ng conpounds unti l
after the critical mxing tinme has passed. Therefore,
production of ozone precursors will be stalled until
| ater in the day when optimum ozone fornation
conditions no |onger exist, ultimtely reducing the

peak | evel of ozone produced.

This strategy is not dependent on atnospheric
conditions to reduce ozone formation. Instead, the
strategy creates reductions in the anbunt of NQ, added
to the atnosphere by construction equi pnent during the
time of day when those em ssions have been shown to

contribute to exceedances of the ozone NAAQS.

This strategy does not create an actual reduction in
em ssions of NOx or VOC and does not require the use of
addi ti onal control equipnment or any new t echnol ogy.
This strategy is a restriction on use, rather than an
em ssion standard or other requirenent under Clean Air

Act section 209(e)(2). It is therefore not preenpted
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under the Act. See Engi ne Manufacturers Ass'n v. EPA,

88 F. 3d 1075 (D.C. Cr 1996); 40 CFR Part 89, Appendi x

A to Subpart A

Construction equi pnent is considered to be, but is not
limted to, pavers, paving equi pnment, plate conpactors,
rollers, scrapers, surfacing equi pment, signal
boards/light plants, trenchers, bore/drill rigs,
excavators, concrete/industrial saws, cenent and nortar
m xers, cranes, graders, off-highway trucks,
crushi ng/ processi ng equi pnent, rough terrain forklifts,
rubber tire | oaders, rubber tire tractors/dozers,
tractors/| oaders/backhoes, craw er tractors/dozers,
skid steer |oaders, off-highway tractors, and

dunpst er s/ t enders.

The Texas rules require all conpanies or independent
equi pnent operators subject to the provisions to
mai ntain daily records of equi pnent operation in the

affected counti es.

Exenptions include construction equi prent used
exclusively for enmergency operations to protect public

health and the environnment, and for m xi ng,
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transporting, pouring, or processing wet concrete.
Al so, operators may submt an alternate em ssions
reduction plan by May 31, 2002, which is approved by
the Executive Director and EPA by May 31, 2003. The
alternate plan would all ow operation during the
restricted hours, provided the plan achieves reductions
of NOx that would result in ozone benefits equival ent

to the underlying regulation. See, 30 TAC § 114.437(b).

The affected counties include the four counties in the
DFW nonat tai nnent area (Collin, Dallas, Denton, and

Tarrant).

4.) Electrification of Airport G ound Support Equi pnent (GSE)
3- TAC Chapter 114: 8114.400 (Definitions), 8114.402
(Control Requirenents), 8114.406 Reporting and
Recor dkeepi ng Requirenents), and 8114.409 (Affected

Counti es and Conpliance Schedul es).

These rules require a reduction in NOx of up to 90%
fromthe 1996 baseline contributions attributable to
airport ground support equi pment (GSE). The reductions
are to be phased-in according to the follow ng

schedul e: 20% by Decenber 31, 2003 or Decenber 31 of



20
the year the airport becones subject to the
requi renments; 50% by Decenber 31, 2004 or by Decenber
31 of the second year after the airport becones
subj ect; and 90% by Decenber 31, 2005 or Decenber 31 of
the third year after the airport becones subject to the
requi renents. Owners of GSE have the option of
submtting a plan to the Executive Director of TNRCC
which lists each GSE unit, each GSE unit’s em ssion
factor, total actual em ssions attributable to GSE in
1996, and a plan for achieving the specified
reductions. The Texas regulations allow flexibility in
neeting the em ssion reduction requirenents, including
em ssion reduction neasures applied to the GSE fl eet or
nmeasures applied el sewhere in the nonattai nment area so
| ong as those neasures satisfy the State banking
regul ations. Further, the regulations allow a GSE
owner or operator to submt docunentation of 100%
electrification of GSE vehicles for which
electrification technol ogy exists. The adopted rules
are necessary for the DFWnonattai nnent area to be able

to denponstrate attai nment with the ozone NAAQS

GSE is conprised of a variety of vehicles and equi pnent

that are necessary to service aircraft during ground-
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based operations, including cargo |oading and
unl oadi ng, passenger | oadi ng and unl oadi ng, potable
wat er storage, |avatory waste tank drai nage, aircraft
refueling, engine and fusel age exam nati on,
mai nt enance, and catering. Airlines and airports
enpl oy specially designed GSE to support all these
operations. Electrical power and conditioned air are
general ly required throughout gate operation periods
for both passenger and crew confort and safety, and
many tines these services are al so provided by GSE.
GSE includes, but is not limted to, aircraft pushback
tugs, baggage and cargo tugs, carts, forklifts, lifts,
ground power units, air conditioning units, air start
units, and belt |oaders. Electric-powered versions of
baggage tugs and belt | oaders, which represent about a
third of all GSE, are available and in use. Electric-
powered versions of aircraft pushback tugs, air start
units, air-conditioning units, forklifts, lifts, ground
power units, and other specialty GSE are avail abl e as

wel | .

The majority of GSE engi nes are “uncontrolled” from an
em ssion perspective. A nmgjority of GSE use engi nes

t hat have not been designed for | ow em ssions.
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Therefore, GSE engines emt significant anounts of VOC
and NQ. A recent EPA study of four major airports in
the United States indicated that GSE is responsible for
15-20% of airport-related NQ and 10-15% of airport-

rel ated VCC.

GSE em ssions for the DFWnonattai nnent area are
projected to be reduced from 10.6 tons per day to 1.06
tons per day (tpd) of NQ, in 2007. These rules wll
reduce the em ssions fromthe source by 90% thereby

hel pi ng control ground-Ievel ozone.

The rul es include an exenption for general aviation
operations, non-fixed wi nged aircraft operations, and
mlitary operations. A general aviation exenption was
made due to the small popul ation and activity |evel of
general aviation GSE units. Non-fixed wi nged operations
were exenpted so that those places where rotorcraft

|l and (e.g., hospitals, buildings, stadiunms, etc.) would
not be considered “subject airports.” The mlitary
operations exenption was nade for reasons of mlitary
preparedness. Additional exenptions are given for GSE
that is only used during freezing weather because this

equi pnent is only utilized during conditions which are
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not conducive to ozone formati on.

The responsibility for electrifying or otherw se
reduci ng em ssions for |eased GSE is determ ned by the

foll owi ng: anyone who | eases a unit of GSE for 12

nonths or longer will have that unit of GSE consi dered
part of his/her fleet. |If the unit is |eased for |ess
than 12 nonths, the unit is still considered part of

the | essor’s fleet.

The new rul es require owners or operators of ground
support equi pnent fleets |ocated at airports in Collin,
Dal | as, Denton, and Tarrant Counties, and which
experience nore than or equal to 100 comrercial air
carrier operations per year, as averaged over a three-
year period, to nmeet the requirenents. Thi s captures
use of the GSE in the DFWozone nonattai nnment area at
the four largest commercial airports (DFW
International, Dallas Love Field, Aliance, and

Meachan) .

The em ssion reduction plan nandated by these rules is
required to be submtted to the comm ssion by May 1,

2003. This plan nmust be approved by the Executive
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Director of the Comm ssion and the EPA and shoul d be
revised as needed to accurately reflect the conpliance
pl an. Begi nning Decenber 31, 2004, owners and
operators of GSE subject to these rul es nust
denonstrate that their non-electric GSE units added to
the fleet after Decenber 31, 1996, or after the first

year of being subject to the rule, are offset by 90%

Negoti ations are currently underway between the EPA,
the United States Departnent of Transportation, and the
GSE owners/operators for the establishnment of a

nati onw de programto reduce air quality inpacts from
airports. Any enforceable agreenent that is a result of
t hese di scussi ons and which reduces em ssions prior to
Decenber 31, 2005 nmay be included in the required

em ssion reduction plan.

Addi tionally, any GSE unit not available for purchase
or conversion to electric power, an owner or operator
of GSE may neet the requirenments of this subsection if
it can be shown that the |lowest emtting equipnent is
bei ng used, subject to approval by the Texas Natural
Resour ces Conservation Conmmi ssion’s executive director

and t he EPA.
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The rules require that owners or operators subject to
these regul ations submt annual GSE fleet reports to
t he executive director and mai ntain copies of the
subnmitted reports for a mninmmof three years. For
conveni ence, the comm ssion will permt these reports

to be kept in hard-copy or electronic form

It has been suggested that this nmeasure is preenpted by
section 209 of the CAA. Section 209(e) prohibits
States and their political subdivisions from adopting
or enforcing any standard or other requirenment relating
to the control of emi ssions from non-road engi nes or

non-road equi pnent.

On its own, the requirenent to submt a plan that

achi eves a specified anbunt of em ssions reductions is
not an em ssions standard or other requirenent under
section 209(e)(2). It is clearly not an ancillary

enf orcenment provision, such as a certification or

I nspection provision. A general requirenent that fleet
operators achieve a specified | evel of NOx reductions
I's al so not an em ssions standard applicable to the
non-road equi pnent. The fact that the | evel of

required reductions is quantified and is cal cul ated
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based on the | evel of em ssions generated in-use by the
GSE fleet in a prior year does not change the
concl usi on that assigning a general em ssions
reductions obligation to a fl eet operator does not
anount to an em ssions standard on non-road equi pnent.
Simlarly, the conpliance alternatives available to a
fl eet operator do not transformthe general obligation
to achieve a certain quantity of reductions into an

em ssions standard on non-road equi pnent.

The first thing to note is that the fleet operator has
several alternatives to show conpliance with the
reductions requirenent. One alternative is to generate
creditabl e em ssions reductions el sewhere in the area.
This is not an em ssions standard on the non-road

equi pnent itself. It is an alternative that
enconpasses em ssions reductions generated from ot her
sources, as long as the reductions neet certain

criteria on creditability.

The second alternative allows a fleet operator to apply
“em ssions reductions neasures” to the GSE fleet. This
alternative provides the operator with the flexibility

to enploy a variety of measures to reduce em ssions.
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It does not nmandate a quantified em ssions |evel for
the equi pment itself, generated by changi ng or
nodi fyi ng the design of the equipnent, which is the
hal | mark of an em ssions standard. This conpliance
alternative would include nmeasures that reduce
em ssions by restricting the use or operation of the
equi pnent. This could include changes in their hours
of operation as well as changes in the patterns of
retiring and purchasing new equi pmrent. Wile a fleet
operator woul d have the option to nodify or make
changes to the design of their equi pnent to reduce
em ssions, this conpliance alternative is not limted

to this approach.

The third alterative allows the fleet operator to
ensure that their fleet is 100% el ectric powered by a
certain date.* This is achieved by either converting
GSE equi pnent to electric power or purchasing electric
powered GSE. A non-road engine is by definition
powered by an internal conbustion engine. CAA section

216(10). An electric powered GSE therefore woul d not

! The dectric power provisions in 30 TAC section 114.402(q) states that “in lieu of compliance”

with the reduction reguirement, an operator may denmonstrate that their flest is 100% dedric powered.
Also, seefn. 7. Whilethis is not technicaly a compliance alter native under section 114.402(d), for

convenience it will be included in the term compliance ater native for purposes of this discussion.
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be consi dered non-road equipnent. This alternative
therefore anbunts to a fleet operator deciding to stop
usi ng non-road equi pnent, and instead either converting
t he non-road equi pment to electric or purchasing
el ectric GSE, such that the entire GSE fleet is no
| onger conposed of non-road equi pnent. This conpliance
alternative arguably nmay be seen as conpletely ceasing
t he use and operation of non-road GSE equi pnent. As
this conpliance option is nerely one of several
available to fleet operators, we need not decide
whet her, standing on its own, this option would be

consistent with Section 209(e).

The em ssions reductions requirenents on fleet
operators therefore anount to a general obligation to
obtain a specified amount of em ssions reductions, with
several alternatives available to the fleet operator.
The alternatives for conpliance do not transformthe
general obligation to obtain a specified |evel of

em ssions reductions into an em ssions standards on

t he non-road equi pnent. The general obligation allows

alternatives that are not preenpted under section 209.

This conclusion would apply even if, assum ng arguendo,
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one or nore of the conpliance alternatives were deened
to be an em ssions standard on non-road equi pnment. The
general obligation to achieve em ssions reductions,
with several alternatives for conpliance, does not
itself require that non-road equi pnment neet an
em ssions standard, as long as there are viable
alternatives for conpliance that are not em ssions
standards on non-road equi pnent. Currently, the State
IS negotiating with airlines, and the | ocal authorities
that operate airports in nonattai nment areas, to
devel op alternative, enforceable conpliance nethods for
reduci ng ozone precursors. Southwest Airlines,
Continental Airlines, and the Gty of Houston have
signed agreenents with the State, and other agreenents
in the DFW nonattai nnent area have been proposed.
Specific actions in the agreenents include
consolidation of rental car operations and patron
bussing to term nals, consolidation of enployee parking
| ot s and bussing operations, a pilot programfor the
use of fuel cell technology, retrofit and upgrade of
onsite facilities’ heating and cooling equi pnent, or
ot her voluntary actions. These agreenents are evidence

that conpliance wth the regulations is possible.
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Section 209(e) prohibits states from adopting and
enforcing an em ssions standard on non-road equi pnent.
If a regulated party has valid alternatives for
conpliance that are not enissions standards, then the
state is requiring a choice anong alternatives, and is
not enforcing an em ssions standard. Even if an option
available to a fleet operator would call for nodifying
t he design of the equipnment to reduce emi ssions to
specified levels, the fleet operator is not required to
take that option. Enforcing a choice anong valid
alternatives, at |east sone of which are not em ssions
st andards, does not anount to enforcing a mandatory

enm ssi ons st andard.

On its face, the GSE regul ati ons adopted by TNRCC
appear to provide several such valid alternatives that
are not em ssions standards on the equipnment. It
follows that the regul ations are not em ssions
standards or other requirenents on non-road equi pnent,
and are therefore not preenpted under section 209(e) of

t he Act.

Concl usi ons
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1.) Non-Road Large Spark-1gnition Engi nes
It is recommended that EPA approve these rules as a
revision to Texas SIP. Although em ssions from non-
road, LSI engines have not yet been regul ated by EPA,
the California Air Resources Board (CARB) has adopted
exhaust em ssion standards for these engi nes. Texas
devel oped a non-road LSI engine strategy in the DFW
area which establishes em ssion requirenents for non-
road, LSI engines 25 hp and | arger for nodel year 2004
and subsequent engines, and all equi prent and vehicl es
t hat use such engines, by requiring LSI engines to be
neet emssion limts, and be certified, as they are
under 13 California Code of Regulations 9. Section 209
(e)(2)(B) of the Act states that any State other than
California which has plan provisions approved under
part D of Title | may adopt and enforce, after notice
to EPA, California standards for controlling em ssions
fromvehicles or engines. (See also 40 CFR 89,

appendi x A to subpart A).

The CARB has determ ned these standards to be a
technol ogically feasible and cost effective strategy,
at $.25 per pound ($500 per ton) of NQ, and

hydr ocarbons (HC) reduced, towards reducing NQ and VOC
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fromthese engines. VOC, and NQ, are precursor
chem cals that contribute to the production of ground-
| evel ozone. Adopting the California standards for
non-road, LSl engines in the nine counties will reduce
t he anpbunt of VOC and NQ, eni ssions fromthese sources,
and therefore, help control ground-Ilevel ozone in the
DFW nonat t ai nment area. Em ssion reductions of NQ
fromthese affected engines are projected to be 2.2

tons per day.

2.) Accel erated Purchase of Tier2/Tier3 Non-Road Conpressed-

[ gnition Equi pment
It is recoomended that EPA approve these regul ations as
a revision to Texas SIP. On Cctober 23, 1998 EPA
adopted, and codified in 40 CFR part 89, nore stringent
em ssion standards for NQ, VOC s, and particul ate
matter (PM for new non-road, conpression-ignition
engi nes, to be phased in over several years begi nning
in nodel year 1999. These requirenents have been
adopt ed by Texas, and their schedule neets the

schedul es found in 40 CFR 8§ 89. 112.

These rules will require that Tier 2 and Tier 3
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equi pnent be purchased at an accelerated rate once they
becone avail abl e under the EPA schedule outlined in 40

CFR Part 89.

3.) Non-Road Construction Equi prent Restriction

It is recoomended that EPA approve these rules as a
revision to the Texas SIP. Wiile these rules bring
about no direct em ssion reductions, they will del ay
the production of one of ozone’'s pre-cursors (NO)
until later in day, when it is less likely to react to
formozone. This wll have the effect of reducing

ozone pol [ ution.

Appendi x A to subpart A of 40 CFR 89 states that, in
EPA's opinion, States are not precluded under Section
209 of the CAA fromregul ating the use and operation of
on non-road engi nes, such as the regul ations on hours
of usage, daily nmass emssion limts, or sulfur limts

on fuel, etc.

4.) Electrification of Gound Support Equi pnent.

It is recoomended that EPA approve these regul ations as
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a revision to the Texas SIP. These rules require a plan
to reduce NOx em ssions attributable to airport GSE by
90% from GSE at the airports which have the nost air
carrier operations in Collin, Dallas, Denton, and
Tarrant Counties. Owmers and operators of GSE wil |l
ei ther nmeet the em ssion reduction goal of 90% by
application of any neasure to be approved by TNRCC and
EPA or electrify 100% of the GSE fleet for which
el ectric technol ogy exists. The reductions are to be
phased-in over tinme and be conplete by Decenber 31
2005, or three years after the airport becones subject
to the regulations. The adopted rules are necessary
for the DFWnonattai nment area to be able to

denonstrate attainment with the ozone NAAQS.

In addition, appendix A to subpart A of 40 CFR part 89
states that, in EPA"s opinion, States are not precluded
under Section 209 of the CAA fromregul ating the use
and operation of on non-road engines, such as the
regul ati ons on hours of usage, daily nmass em ssion

l[imts, or sulfur limts on fuel, etc.



